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LAW313, Trimester 3, 2015 
Question 1 


Consider the following hypothetical situation: 


X works as a carpenter at 20, Merchant Street in Gloucester and is specialized in 
assembling pipelines, largely using blowtorches. In organizing his work, X has often availed 
himself of suggestions by Y, who works in the same sector. From 1990 X has employed 5 
employees. In January 2013, one of these employees, Z, incurred breath problems, which 
compelled the local medical unit to pay Z a monthly insurance of $2,000. In 2014, breath 
illness degenerated into a cancer, which led to the death of Z in January 2015. 


In February 2015, upon advice by his solicitor X asked an independent medical doctor to 
provide written advice on the likelihood of a causal nexus between Z’s work and his 
illnesses. The medical doctor provided a written note, advising that there was a 40% 
possibility that working on pipelines with blowtorches led to Z’s illnesses. X then passed on 
the written note to his solicitor. 


In March 2015, the local medical unit started civil proceedings against X, in order to recover 
the amount of money paid to Z for insurance purposes, alleging negligent conduct by X. 
Similar separate proceedings were commenced against Y, in the course of which X’s 
solicitor, who also defends Y, partially admitted that the medical doctor’s written advice could 
support the thesis that working with blowtorches provokes breath problems and may 
degenerate into a cancer. 


In April 2015, the local prosecutor started criminal proceedings for negligent manslaughter 
against X. In May 2015, X was interrogated by police and stated that Z and the other 4 
employees told him they were inhaling excessive fumes working on pipelines with 
blowtorches. At trial, in July 2016, X was heard as a witness and testified that he had not 
heard from Z and the other 4 employees that they had inhaled excessive fumes, but Y told 
him that Z and the other 4 employees had told him this. Admission of all statements 
rendered by X is requested by the prosecutor. Fascinated by sinuous interpretations of the 
law, a judge convinces the whole Court not to apply s 101 of the NSW Evidence Act, 
assuming that ‘evidence that is only relevant to credibility’ is credibility evidence. In the 
parallel civil proceeding against X, requested by the plaintiff to admit X’s statements, the 
Court decides to adopt the same reasoning followed by the Court in the criminal proceeding. 
In both proceedings, the prosecutor and the plaintiff also request the admission of the written 
note produced by the medical doctor, but X invokes client legal privilege. 


Now answer the following questions: 


(1) Can X oppose the disclosure of the medical doctor’s written note at trial? 


(2) Are the statements released by X to police and his following testimony at trial 
admissible, following the reasoning of the Court? 


(3) What argument should X’s solicitor put forward to challenge the interpretation under 
(2), in order to exclude the statements by X? 


(4) Can the statements be relied upon to prove that X has a tendency to lie? 
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Question 2 


At common law, where hearsay evidence is admitted for a non-hearsay purpose, the court is 
not usually permitted to use it for its hearsay purpose even where it is relevant for that 
purpose. This applies, for example, to evidence of a prior statement of a witness inconsistent 
with the testimony of the witness. By contrast, s 60 of the Uniform Evidence Acts provides 
that: 


“The hearsay rule does not apply to evidence of a previous representation that is 
admitted because it is relevant for a purpose other than proof of the fact intended to be 
asserted by the representation”. 


Discuss and analyse this with reference to both relevant cases and statute. 


Please remember - This examination question paper MUST BE HANDED IN. Failure to do so may 
result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


